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§11.54 Initial decision of hearing offi-
cer.

(a) The hearing officer shall make an
initial decision in the case. The deci-
sion will include:

(1) A statement of findings of fact
and conclusions of law, as well as the
reasons or bases for those findings and
conclusions with appropriate ref-
erences to the record, upon all the ma-
terial issues of fact, law, or discretion
presented on the record, and

(2) An order of default judgment, of
suspension or exclusion from practice,
of reprimand, or an order dismissing
the complaint. The hearing officer
shall transmit a copy of the decision to
the OED Director and to the respond-
ent. After issuing the decision, the
hearing officer shall transmit the en-
tire record to the OED Director. In the
absence of an appeal to the USPTO Di-
rector, the decision of the hearing offi-
cer, including a default judgment, will,
without further proceedings, become
the decision of the USPTO Director
thirty days from the date of the deci-
sion of the hearing officer.

(b) The initial decision of the hearing
officer shall explain the reason for any
default judgment, reprimand, suspen-
sion, or exclusion. In determining any
sanction, the following four factors
must be considered if they are applica-
ble:

(1) Whether the practitioner has vio-
lated a duty owed to a client, to the
public, to the legal system, or to the
profession;

(2) Whether the practitioner acted in-
tentionally, knowingly, or negligently;

(3) The amount of the actual or po-
tential injury caused by the practi-
tioner’s misconduct; and

(4) The existence of any aggravating
or mitigating factors.

§11.55 Appeal to the USPTO Director.

(a) Within thirty days after the date
of the initial decision of the hearing of-
ficer under §§11.25 or 11.54, either party
may appeal to the USPTO Director.
The appeal shall include the appel-
lant’s brief. If more than one appeal is
filed, the party who files the appeal
first is the appellant for purpose of this
rule. If appeals are filed on the same
day, the respondent is the appellant. If
an appeal is filed, then the OED Direc-

§11.55

tor shall transmit the entire record to
the USPTO Director. Any cross-appeal
shall be filed within fourteen days after
the date of service of the appeal pursu-
ant to §11.42, or thirty days after the
date of the initial decision of the hear-
ing officer, whichever is later. The
cross-appeal shall include the cross-ap-
pellant’s brief. Any appellee or cross-
appellee brief must be filed within thir-
ty days after the date of service pursu-
ant to §11.42 of an appeal or cross-ap-
peal. Any reply brief must be filed
within fourteen days after the date of
service of any appellee or cross-appel-
lee brief.

(b) An appeal or cross-appeal must
include exceptions to the decisions of
the hearing officer and supporting rea-
sons for those exceptions. Any excep-
tion not raised will be deemed to have
been waived and will be disregarded by
the USPTO Director in reviewing the
initial decision.

(c) All briefs shall:

(1) Be filed with the USPTO Director
at the address set forth in §1.1(a)(3)(ii)
of this subchapter and served on the
opposing party;

(2) Include separate sections con-
taining a concise statement of the dis-
puted facts and disputed points of law;
and

(3) Be typed on 8% by 1ll-inch paper,
and comply with Rule 32(a)(4)-(6) of the
Federal Rules of Appellate Procedure.

(d) An appellant’s, cross-appellant’s,
appellee’s, and cross-appellee’s brief
shall be no more than thirty pages in
length, and comply with Rule 28(a)(2),
(3), and (5) through (10) of the Federal
Rules of Appellate Procedure. Any
reply brief shall be no more than fif-
teen pages in length, and shall comply
with Rule 28(a)(2), (3), (8), and (9) of the
Federal Rules of Appellate Procedure.

(e) The USPTO Director may refuse
entry of a nonconforming brief.

(f) The USPTO Director will decide
the appeal on the record made before
the hearing officer.

(g) Unless the USPTO Director per-
mits, no further briefs or motions shall
be filed.

(h) The USPTO Director may order
reopening of a disciplinary proceeding
in accordance with the principles that
govern the granting of new trials. Any
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